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Water Bill 2007 – the 
three-legged horse is 
under starter’s orders

The Commonwealth government’s 

plan to take control of the 

Murray-Darling Basin has now 

manifested itself in the Water 

Bill 2007 which was tabled in 

parliament recently.  In the lead 

up to the Bill’s introduction, the 

passage of the government’s 

water plan has at times promised 

to be as long and winding as the 

river itself.  Frustrated with the 

Victorian government’s stance, the 

Commonwealth has shelved plans 

to seek a referral of state legislative 

powers and has instead pressed 

on with the Bill, relying solely on 

Commonwealth constitutional 

powers.  Corporate partner, Simon 

Venus, gives a brief overview of the 

Bill including the heads of power on 

which it relies.

The Water Bill is the first water reform program 
introduced into the Commonwealth parliament 
since federation.  The proposed legislation is 
designed to give effect to the Commonwealth 
government’s $10 billion National Plan for 
Water Security which was announced by the 
Prime Minister in January.  That plan broadly 
comprises three components:

> expenditure on initiatives to make 
irrigation more efficient; 

> buying back over allocated water 
entitlements; and 

> improving water management and 
governance. 

The purpose of the Water Bill as described 
in the Digest is to provide the legislative 
framework to allow the Commonwealth to 
assume significant planning and management 
powers and responsibilities for water resources 
in the Murray-Darling Basin.  

The importance of the Murray-Darling Basin 
to the country’s economy should not be 
underestimated.  According to the Bill’s Digest, 
the Murray-Darling Basin, which covers over 
1 million square kilometres, or about 14% 
of Australia’s total area, is Australia’s most 
important agricultural region, accounting for 
34% of the nation’s gross value of agricultural 
production.



2PA e-Bulletin - August 2007

The introduction of the Bill sits against the 
backdrop of a widely recognised need, 
driven by stark environmental imperatives, 
for a strong and coherent plan to manage 
water resources in the Murray-Darling Basin.  
In his second reading speech, the Minister 
for Environment and Water Resources, 
Malcolm Turnbull, referred to the “increasing 
evidence that the water resources of a 
number of catchments and aquifers within 
the Murray-Darling Basin are seriously over 
allocated and overused”.  

Some of the more significant parts of the Bill 
deal with:

> the establishment of the 
Murray-Darling Basin Authority 
and the conferral of its powers and 
functions;

> management of the Basin’s water 
resources including by way of a 
“Basin Plan”;

> water charges and water market rules;

> the provision of an information service 
for water access rights and to facilitate 
trading of those rights; 

> the establishment of a Commonwealth 
Environmental Water Holder 
to manage water holdings of the 
Commonwealth and achieve 
environmental objectives;

> conferring additional functions on the 
Bureau of Meteorology concerning 
the collection of information on water 
resources and use; and

> conferring powers of enforcement 
on, variously, the Murray-Darling 
Basin Authority, the ACCC and the 
Minister.

The new Authority will report to 
the Commonwealth Minister for the 
Environment and Water Resources and 
will comprise a full-time Chair and four 
part-time members.  One of its key functions 
is preparing a “Basin Plan” for setting 
sustainable limits on water that can be taken 
from the Basin.  

Clause 22 of the Bill mandates some of the 
content of the Plan including that limits be 
set for Basin water resources as a whole 
and for individual water resources.  Other 
mandated content of the Basin Plan includes 
rules about trading of water rights as well as 
risk identification and management for the 
Basin’s resources.  The overall Basin Plan 
is to be complemented by water resource 
plans prepared by the relevant states.  The 
Authority will also have a role in advising the 
Minister in relation to the accreditation of 
those state plans.

One, perhaps yet unresolved, issue is 
whether the Commonwealth has the 
necessary power to legislate with respect to 
the matters within the ambit of the Water 
Bill.  

When the Commonwealth’s water plan 
was first announced it was anticipated 
that the states would need to refer some 
of their powers.   The Prime Minister 
was quoted as saying that the plan for 
the Murray-Darling Basin would be a 
“three-legged horse” without the support of 

the states.  Notwithstanding this, it seems 
that the three-legged horse has cantered 
into the Commonwealth parliament with 
the Minister saying that the Bill would sit 
“very squarely within the parameters of the 
Commonwealth’s power”.

The Water Bill relies on a range of powers 
which are conferred on the Commonwealth 
under the Constitution.  These are set out 
principally in clause 9 and comprise powers 
in relation to interstate and foreign trade and 
commerce, corporations, external affairs, 
the territories and powers referred by the 
states.  The Commonwealth also relies 
on implied powers such as the so-called 
“nationhood” power.  

Additionally, several other clauses of the 
Bill set out in some detail the constitutional 
basis for and operation of specific provisions, 
including in relation to water trading, charge 
and market rights.  For example, Part 7 
(the provisions dealing with the collection 
of “water information”) rely on, variously, 
the Commonwealth’s powers to make 
laws with respect to census and statistics, 
meteorological observations, weights and 
measures and the external affairs power.  
The postal, telegraphic and telephonic 
services power is included elsewhere in the 
Bill for good measure.

While there have been some faint echoes 
heard of past challenges to Commonwealth 
legislative powers, such as the Tasmanian 
Dams case and more recently the 
Work Choices case, it remains to be 
seen whether any of the states will feel 
sufficiently aggrieved and in fact challenge the 
legislation’s validity.

Continued from page 1
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or displace duties and Chinese Walls 
or information barriers – are capable of 
managing risk and whether on the facts of 
this case they did.

The facts of the case are now well known. 
Citigroup was retained by Toll to provide it 
with corporate advisory services in respect 
of a hostile takeover bid for Patrick. On the 
eve of the announcement of the Toll bid and 
in an atmosphere of market speculation as 
to the likelihood of a bid an employee trader 
on the public side of the Citigroup business 
purchased on Citigroup’s own account 
and then (after being told not to buy more 
shares) sold some but not all of the shares 
in Patrick he had acquired on Citigroup’s 
account that day.

ASIC alleged the trading constituted:

1. a breach of fiduciary obligations owed 
to Toll in that the purchasing of the 
shares in Patrick placed Citigroup in 
a position where its duty of loyalty to 
Toll conflicted with its interests arising 
on the purchase of the shares;

2. a breach of Citigroup’s statutory 
obligations as an Australian Financial 
Services Licence holder in that 
it demonstrated the absence of 
adequate arrangements to manage 
conflicts of interest;

3. insider trading.

Jacobson J disposed of ASIC’s allegation that 
Ciitgroup had breached fiduciary obligations 
to Toll and its general financial services 
licensee obligations by finding that Citigroup 
had, through its terms of engagement 
letter with Toll, excluded the existence of 
any fiduciary duty. That letter relevantly 
provided that Citigroup was engaged “as an 
independent contractor and not in any other 
capacity including as a fiduciary”. 

His Honour recognised that the relationship 
between a client and an investment bank 
engaged to advise on a takeover may be 
fiduciary in character but found that it was 
open to the parties to exclude or modify 
the operation of fiduciary duties through 
contract. His Honour applied a number of 
observations in the Australian and English 
authorities to the effect that where a 
fiduciary relationship is founded in a contract 
the ordinary rules of construction of the 
contract apply.

In order to get around the natural meaning 
of the engagement letter, ASIC contended 
that where a putative fiduciary seeks to 
contract out of the fiduciary relationship, it is 
obliged to obtain the client’s fully informed 
consent and that in the absence of informed 
consent, the exclusion failed. 

On the facts, His Honour rejected that 
Citigroup had such an obligation but found in 
any event that informed consent was to be 
implied from Toll’s knowledge of Citigroup’s 

In establishing the delicate distinction 
between “know-how” and other knowledge 
or “trade secrets”, regard must be had,  
inter alia, to:

> the extent to which the information is 
known outside the business and the 
ease with which it can be acquired;

> the extent to which the trade 
secret was known by employees 
and others involved in Artedomus, 
including whether such disclosure was 
dependent on the responsibility or 
status of the employee;

> the extent of measures taken to guard 
the secrecy of the information and to 
inform employees that the information 
was not to be disclosed;

> the value of the information to 
Artedomus and their competitors, 
including the financial cost of 
developing the information.

Campbell JA stressed that even after the 
distinction has been determined, only 
reasonable restrictive covenants protecting 
“trade secrets” are valid.  Further, equity will 
only assist where the intrinsic importance of 
this intervention is high.

Effect of the Agreement

Hodgson JA found that Mr Del Casale had 
breached his obligation to not compete with 
Artedomus. However, there was no breach 
of the obligation to keep “commercially 
sensitive” information confidential as it 
was Mr Savini, rather than Mr Del Casale, 
who located the suppliers of the Modica 
stone.  As the three year period had already 
expired, no orders in this regard were made. 

S183 Corporations Act

Hodgson JA construed the words 
“improperly used” in section 183 to mean 
the equivalent of a breach of an equitable 
obligation of confidentiality.  Given that 
the equitable claim was rejected, the 
Corporations Act claim also necessarily 
failed. 

Interestingly, Hodgson JA remarked that a 
permanent injunction would be oppressive 
given that the information has now been 
divulged to the world at large through 
the current proceedings.  This appears 
to deny the preventative purpose behind 
litigation in discouraging other employees 
from breaching contractual agreements.  
It demonstrates that caution needs to be 
exercised by employers in ensuring that 
proceedings are conducted in a manner 
conducive to the preservation of the 
confidence.

Whilst encouraging competitive behaviour, 
this case is of importance to employers in 
deciding how and to whom confidential 
information should be disclosed.

ASIC v Citigroup: 
Investment banks 
dealing with conflicts of 
interest

Dispute Resolution partner, 

Simon Morris, and lawyer, 

Marc Scardilli, comment on 

the decision in ASIC v Citigroup 

in which the Federal Court 

rejected allegations that 

Citigroup had breached client 

fiduciary obligations and engaged 

in insider trading. 

Justice Jacobson’s judgment and ASIC’s 
allegations engage directly with the role 
and importance of investment banks in the 
operation of the financial system and the 
reality that the organisational structure 
of modern financial conglomerates and 
the diverse range of services they provide 
enhances the likelihood that investment 
banks will be exposed to conflicts of interest 
or duty with their clients. 

At the heart of the decision in ASIC v 
Citigroup is whether the techniques known 
to the law to deal with potential conflicts 
– namely contractual techniques to modify 

Continued from page 6
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structure and methods of operation. Toll had 
sufficient knowledge of the real possibility of 
proprietary trading by Citigroup to amount to 
informed consent. 

While not relevant to his decision, His Honour 
opined on the ASIC allegations that Ciitgroup 
placed itself in positions of conflict of interest 
and duty. ASIC contended that the purchasing 
of shares in Patrick by Citigroup gave rise to a 
conflict in that Citigroup had an interest in the 
Patrick share price rising, while Toll’s interest 
was in a lower Patrick share price, and that by 
not making full disclosure of its share purchasing, 
Citigroup compounded the conflict in order 
to maintain an impression in the client that its 
Chinese Walls were effective. 

The allegations failed on their facts primarily 
because ASIC was not able to prove that 
Citigroup’s proprietary trading was of any 
relevance to Toll and its bid. The allegation that 
Citigroup did not disclose the fact of the trades 
to Toll for reputational reasons was rejected as 
too remote to be real. 

Of legal significance is Jacobson J’s conclusion 
that the strong weight of Australian judicial 
authority is that fiduciary duties are proscriptive 
rather than prescriptive and, accordingly, a 
fiduciary does not have a positive duty to disclose 
information. 

Jacobson J noted the public policy reasons for 
imposing fiduciary obligations on investment 
banks to prevent their having interests conflicting 
with their clients which may erode public 
confidence in the integrity of securities markets 
but said those were considerations for the 
legislature.

Two incidences of insider trading were alleged 
to arise.

First, it was suggested that Citigroup engaged in 
insider trading when its employee Mr Manchee 
(being a person allegedly in possession of inside 
information) sold shares in Patrick shortly before 
the close of trading on 19 August and secondly, 
that Citigroup, by buying and selling shares in 
Patrick when in possession of inside information, 
engaged in insider trading.

The first count of insider trading turned on 
whether Mr Manchee was as a matter of fact in 
possession of inside information and, if he was, 
whether his knowledge could be imputed to 
Citigroup. 

Under the insider trading provisions of the 
Corporations Act, knowledge is not attributable to 
a corporation unless it is known to an officer of 
the corporation. 

An “officer” (not being a director or secretary) 
of a corporation is a person who makes or 
participates in making decisions affecting the 
whole or a substantial part of the business 

and/or who has the capacity to affect the 
financial standing of the corporation and/or in 
accordance with whose instructions or wishes 
the directors were accustomed to act. 

Mr Manchee was an employed trader with a 
daily trading limit of AUD$10 million. He was 
one of a number of traders sitting in the Equity 
Derivatives area of the bank. His Honour 
appropriately found that a trader with a daily 
limit of AUD$10 million in the context of the 
Citigroup business was not a person who met 
any of the criteria of an “officer”. On that basis 
the claim failed. 

The second count could not be so easily 
determined. There was no question that 
“officers” on the private side of the Citigroup 
business possessed price sensitive inside 
information at the time that Mr Manchee bought 
shares in Patrick on Citigroup’s account. 

Notwithstanding that Mr Manchee was not 
in possession of inside information when he 
effected the trades, the substantial question to 
be determined was whether the Chinese Wall 
arrangements within Citigroup were adequate. 

As one would expect, Citigroup put before 
the Court extensive evidence in respect of 
its techniques and organisational structures 
for managing conflicts – physical separation 
by departments, educational programmes, 
procedures for dealing with crossing walls, 
monitoring by compliance officers and 
disciplinary sanctions. 

His Honour, while finding that the systems 
were adequate, emphasised that adequacy 
of arrangements require more than a raft of 
written policies and procedures. They require a 
thorough understanding of the procedures by all 
employees and a willingness to apply them.

Jacobson J was satisfied that the procedures 
and the application of the procedures in the 
events that took place were robust enough to 
reasonably expect that inside information was 
vetted by legal and compliance officers and 
was not communicated. The Chinese Wall was 
adequate.

The significance of the decision lies not in the 
outcome. That Citigroup succeeded in upholding 
its retainer agreement and excluding fiduciary 
obligations is not remarkable. Nor, on its 
facts, was it remarkable that the insider trading 
claim failed. Of significance are His Honour’s 
comments (not directly relevant to his decision) 
as to the scope of fiduciary obligations of 
disclosure, the content of informed consent and 
the need for organisations to vigilantly maintain 
their officers’ and employees’ understanding and 
ability to apply conflict management policies and 
procedures.

Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific 
professional matter.  In that the effectiveness or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any 
individual author accepts any responsibility whatsoever for any acts or omissions resulting from reliance upon the content of any articles.  Before acting on the basis of 
any material contained in this publication, we recommend that you consult your professional adviser.
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Taking Security over 
Water Shares:  The 
New Victorian Water 
Register

For the farmer, water has always 

been a valuable commodity.  

And like any valuable commodity 

it will from time to time be 

offered to secure the provision 

of financial facilities.  Amidst 

the current national debate 

for a national water scheme, 

the new Victorian Water 

Register commenced relatively 

unheralded on 1 July 2007.  

Dispute resolution partner, 

Michael Lhuede, and lawyer, 

Sasha Dyrenfurth, discuss the 

development.

The Water Register operates under the 
Water Act 1989 (Vic) (the Act).  It provides 
a means, similar to the Land Registry, for the 
registration of a person’s water shares and 
any securities given over such shares.

Banks and financial institutions are 
particularly affected by the changes in that 
the Register will create:

> a system for registration and priority 
of mortgages; and

> a system for the enforcement and 
realisation of mortgages.

As a result of these changes banks and 
financial institutions should be reviewing their 
standard form security documents to ensure 
compliance with the new regime.

Background

From 1 July 2007, as part of the Victorian 
Government’s water reforms existing 
water entitlements held on land in irrigation 
districts in northern Victoria will be 
“unbundled”.  This means water entitlements 
or “shares” will become separated from 
the land and will become a separate asset 
capable of being traded or mortgaged.

Existing water entitlements held on land in 
irrigation districts in southern Victoria will be 
unbundled on 1 July 2008.  

The Water Register

The Water Register records (among other 
things):

> who has been issued with water 
shares and the reliability, tenure, 
location and holding in megalitres for 
each water share;

> how much water has been allocated 
against water shares, how much has 
been used and where it was used; and

> registered interests in water shares, 
for example, mortgages and leases.

Water share transactions can be lodged with 
Land Victoria.  

Although the Water Register is open to the 
public, the Register has limited accessibility.  
Currently searching can only be conducted 
in person at Land Victoria.  Online searching 
of the Water Register should be available by 
the end of 2007.

Under the new scheme the person 
registered as water share owner on the 
Water Register is entitled to receive 
the applicable water allocations.  Other 
transactions, like mortgages or transmission 
applications, may be lodged for recording as 
required by the parties to these transactions.  

Stamp duty is not applicable to transactions 
on the Water Register.  A water share 
“certificate of title” is not issued.  As 
evidence of ownership of a water share, a 
person is provided with a copy of the water 
share record once the transaction of a water 
share has been recorded by the Water 
Registrar.  

Mortgagees

Mortgages

If the owner of a water share mortgages it, a 
person may lodge with the Water Registrar 
a document for the recording of the 
mortgage in the Water Register in respect 
of that share.  An approved form exists in 
this regard.  However, a water share owner 
is not permitted to mortgage an undivided 
portion of the water share.  The holder of a 
limited term transfer of a water share is also 
not allowed to mortgage the limited term 
transfer of the water share.

A memorandum of common provisions may 
be lodged with the Water Registrar under 
the Act, like with land mortgages under the 
Transfer of Land Act 1958 (Vic).

Once a mortgage is recorded in the Water 
Register, the mortgage has effect as a 
security.  

Unlike the Transfer of Land Act 1958 (Vic) 
with respect to land, it is not possible to 
lodge a caveat to protect a mortgagee’s 
interest in a water share.  It is therefore 
imperative that holders of a mortgage 
use the approved form and do not delay 
registration.

Variation

A recorded mortgage of a water share 
may be varied as to its terms as well as the 
principal sum or interest secured by the 
mortgage.  The variation needs to be in an 
approved form and lodged for registration.  
In the event that there is a subsequent 
mortgage recorded in the Water Register, 
then consent in writing to the variation will 
need to be obtained from that subsequent 
mortgagee.  A variation of a recorded 
mortgage of a water share has effect from 
the time the document for the recording 
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of the variation is lodged with the Water 
Registrar.

Successive mortgagees of water shares may 
agree as to the priority for payment between 
themselves.

Transfer of Mortgage

A recorded mortgage of a water share may 
be transferred to another person by an 
approved form.

Discharge

A recorded mortgage of a water share 
may be discharged.  On the recording of 
the discharge, which must be signed by the 
mortgagee, the water share ceases to be 
subject to, or liable for, the money secured 
by the mortgage.  Even if no discharge of 
mortgage is produced, the Water Registrar 
may record in the Water Register the 
discharge of a recorded mortgage in defined 
circumstances.  

Should the Registrar make such a recording, 
the water share ceases to be subject to, or 
liable for, that mortgage or any money due in 
respect of it.

If a water share is encumbered by a 
mortgage and the mortgage is not being 
discharged upon transfer, consent from the 
mortgagee to transfer the water share or to 
grant a limited term transfer is required.  

The Mortgagee’s Power of Sale and 
Enforcement of the Mortgage

A mortgagee of a recorded mortgage of a 
water share has a statutory power of sale in 
respect of that share.  That power may be 
exercised  once:

> the mortgagor is in default under the 
mortgage (usually this is a failure to 
pay an instalment, however it could be 
the failure to perform an express or 
implied covenant in the mortgage);

> the mortgagor has not rectified the 
default within the time specified in the 
mortgage (if no time is specified, the 
period is one month);

> the mortgagee has served the 
mortgagor with a notice in writing 
to comply with the mortgage.  This 
notice must also be served on any 
other person who has a recorded 
mortgage of the relevant water share 
as well as any person who is recorded 
in the Water Register as having a 
limited term transfer; and

> the mortgagor (or the other persons 
served with the notice) has not 
rectified the default within the time 
period specified in the notice.

The mortgagee must sell the water share in 
good faith and having regard to the interests 
of the mortgagor or other persons served 
with the notice as described above.  

If a mortgagee of a recorded mortgage of 
a water share exercises a power of sale 
under the Act, a person may lodge with the 
Water Registrar a transfer for the recording 
of that sale in the Water Register.  So long 
as the transfer is in the approved form and 
expressed to be in exercise of the power 
of sale, the Water Registrar may accept the 
transfer as sufficient evidence that the power 
has been duly exercised.  

The purchase money received arising from 
a mortgagee sale under the Act must be 
applied as follows:

> first, in payment of all costs, charges 
and expenses properly incurred in 
relation to the sale;

> secondly, in payment of the money 
due or owing on the mortgage;

> thirdly, in payment of the money 
owing under or in respect of 
subsequent recorded mortgages of 
the water share in the order of their 
respective priorities;

> fourthly, in payment of the residue (if 
any) to the mortgagor.

On the recording in the Water Register 
of a transfer pursuant to the exercise of a 
mortgagee’s power of sale, the mortgagor’s 
interest in the water share vests in the 
purchaser as owner by transfer, free and 
discharged from all liability on account of:

> the mortgage; and

> except where the mortgagor is 
the purchaser, of any subsequent 
recorded mortgage of a water share; 
and

> any subsequent recorded limited term 
transfer, except for a transfer to which 
the mortgagee gave consent.

However, this does not apply to a mortgage 
that is for any reason binding on the 
mortgagee.

Trustees in bankruptcy

A trustee in bankruptcy of an owner of 
a water share may lodge with the Water 
Registrar a document for a recording of the 
transmission to the trustee to be made in 
the Water Register in respect of that water 
share.  An approved form exists in this 
regard.  

On the making of the recording, the trustee 
in bankruptcy becomes the owner of the 
water share and the trustee holds the water 
share subject to all equities on which the 
owner held it.

Any dealings by the bankrupt owner prior 
to transmission with a person dealing bona 
fide and for value with that owner is not to 
be affected by the bankruptcy.  It should be 
noted that there is no provision to lodge a 
caveat against dealings by the bankrupt to 
protect the trustee’s interest.  

Therefore, trustees in bankruptcy should 
apply to be recorded for transmission 
without delay.

Continued from page 3
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important provision that “JBWere will take 
every practicable step to provide and maintain 
a safe and healthy work environment for all 
people”.

Mr Nikolich complained to the Human 
Resources Department of Goldman Sachs 
about the re-allocation of shared clients to 
financial advisers, which meant he would not 
be in a position to share in the profits.  He 
complained that his immediate supervisor, 
Mr Sutherland, subsequently intimidated, 
harassed, bullied and threatened him.  There 
was an approximate three month delay 
from the time that Mr Nikolich raised his 
complaint with Human Resources to the 
time that a report was given to Mr Nikolich 
with the findings.  As a result of the delay, 
Mr Nikolich suffered a psychiatric injury and 
was absent on sick leave during which time 
his employment was terminated.

The decision at first instance

Justice Wilcox found at first instance that 
WWU contained commitments that were 
contractually binding on both the employer 
and the employees.  The failure by Goldman 
Sachs to observe the policy meant it had 
breached the employment contract.  He 
stated that it was foreseeable that a breach 
of the provisions contained in WWU could 
potentially cause distress to an employee 
and therefore justify an award of damages.  
He was particularly critical of the Human 
Resources Manager’s delay in dealing 
with Mr Nikolich’s legitimate grievance.  
Mr Nikolich was awarded the sum of 
$515,000 including components for past 
and future loss of earnings and damages for 
psychological harm.

Goldman Sachs appealed the decision.

The appeal

The major question which the Full Court 
of the Federal Court had to consider was 
whether those parts of the WWU relied on 
by Mr Nikolich were contractual in nature or 
merely “aspirational”.

The Full Court unanimously found that 
a reasonable person in the position of 
Mr Nikolich would have believed that 
Goldman Sachs was holding itself out as 
having a commitment to provide a ”safe 
and healthy work environment”.  The 
context in which this statement appeared 
was relevant, especially given that it was 
repeated a number of times in the WWU 
document.  The statement was a reflection 
of, and fundamental to, WWU’s expression 
of the culture of the firm, its approach to its 

staff and the approach its employees were 
expected to take to each other.  

A majority of the Full Court went on to 
find that compliance by Goldman Sachs 
with this obligation would have required 
urgent investigation and resolution of 
the complaint and the reversal of any 
inappropriate decision.  Goldman Sachs did 
not take such steps.  The delay in attending 
to the problems about which Mr Nikolich 
complained was in breach of the obligation 
to “take every practicable step to provide 
and maintain a safe and healthy work 
environment”.

In addition, the majority found that the 
medical evidence which was presented 
by Mr  Nikolich’s treating doctors amply 
supported the conclusion that the 
psychological damage to Mr Nikolich was 
caused by the treatment extended by his 
supervisor and the failure to give Mr Nikolich 
proper support in handling the problems 
with his manager.  The psychological injury 
suffered by Mr Nikolich was a foreseeable 
consequence of Goldman Sachs’ failure to 
fulfil its obligations as set out in WWU.  If 
the company failed to deal with complaints 
promptly, it could be expected that the 
particular employee to whom the obligations 
were owed might become upset, stressed 
and disturbed.

What can we learn from this 
decision

There is no doubt that employers need 
to exercise care and consideration in 
the drafting and implementation of their 
policies and procedures.  Historically, many 
employment contracts have specifically 
excluded the incorporation of policies 
and procedures, even though employers 
routinely rely on a breach by employees 
of such policies and procedures to justify 
discipline or dismissal.  

It is obvious in this decision that policies 
and procedures which are founded on 
a philosophy of care, consideration and 
protection of employees must be observed 
and implemented by their authors.  If 
an organisation makes a promise to an 
employee, as it did in this case, to “take every 
practicable step to provide and maintain a 
safe and healthy work environment”, then 
this must be observed in practice. Otherwise, 
we will see an increase in cases of this nature 
and human resources managers and those 
required to implement such policies and 
procedures will come under greater scrutiny 
and criticism, potentially exposing companies 
to significant damages claims.

The first instance decision by Justice Wilcox 
rang alarm bells amongst employers who 
have traditionally been advised not to 
incorporate policies and procedures into 
employment contracts.  The case alerted 
employers that if an employee is required 
to comply with policies and procedures “as 
amended from time to time” then, equally, 
the obligation may be on the employer to do 
the same.

Upon commencement of employment, 
Mr Nikolich was given a contract of 
employment which referred to Goldman 
Sachs’ global policy “Working With Us” 
(WWU).  The contract of employment 
provided that Goldman Sachs “will expect” 
Mr Nikolich to “comply as applicable” with 
existing and future “office memoranda and 
instructions”.  Goldman Sachs insisted that 
all employees comply with behavioural 
standards contained in WWU.  The 
document provided mechanisms resolving 
problems and grievances and made promises 
about supporting staff, including those who 
make genuine complaints.

WWU was a document not too dissimilar 
to standard policies and procedures 
which deal with the culture, vision and 
business philosophies of institutions.  It also 
incorporated a “Code of Conduct” covering 
a range of diverse topics including Chinese 
Walls, diversity and discrimination.  WWU 
also contained a number of forms requiring 
the acknowledgement and execution by 
employees of particular sections of the 
document.  They included sign-off provisions 
relating to “procedures for harassment 
– concerns or complaints” and a health 
and safety statement which contained the 

Workplace Policies May be Binding – Be Careful!

Employment relations partner, Stephanie Vass, reviews the Full Court of the Federal Court’s decision in 

Nikolich v Goldman Sachs JB Were (7 August 2007) (Nikolich) which confirms that organisational policies 

and procedures may be incorporated into an employment contract.
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Perhaps “trade secrets” are not so secret after all; Del Casale v Artedomus 
(Aust) Pty Ltd

Dispute resolution law clerk, Elizabeth McGill reviews the recent NSW Court of Appeal case of Del Casale 

v Artedomus (Aust) Pty Ltd which has cast doubt on the extent to which employers are able to protect 

confidential information from use by former employees. 

> the information must have been 
imparted in circumstances importing 
an obligation of confidence as 
understood by the reasonable person

> there must have been an unauthorised 
use of that information to Artedomus’ 
detriment

> artedomus must be able to identify 
with clarity, and not merely in global 
terms, what the information in 
question is.

In deciding whether these factors have been 
satisfied, Hodgson JA stressed the need to 
curb anti-competitive restraints on former 
employees which prevent the use of general 
“know-how”, albeit confidential, developed 
through their employment.  Hodgson JA’s 
“know-how” test was defined in a similar 
manner by Campbell JA, who focused on the 
difference between confidential information 
that constitutes a “trade secret” and hence 
can never be disclosed, as opposed to 
confidential information that cannot be 
distinguished from an employee’s general 
knowledge.  In the present circumstances, 
the court determined that it would be 
artificial to require the appellants to avoid 
exploiting their knowledge of Modica stone 
and instead conduct identical research 
in order to independently obtain this 
knowledge. 

Implied contractual term

Hodgson JA, with whom McColl JA agreed, 
investigated whether the information could 
be regarded as confidential, absent the 
Agreement, by imposing an implied term 
of good faith in the employment contract.  
In order for such a term to enure after the 
termination of the employment, Hodgson 
JA held that the nature of the employment 
must clearly require this.  Giving the 
example of client confidences held by a legal 
practitioner, he indicated that such a term 
will not easily be implied and was therefore 
inappropriate in the current circumstances. 

Campbell JA’s judgment on this point 
hinges on the intention of the former 
employee when absorbing the information.  
An implied term of good faith could not 
encompass information that the employee 
accidentally acquired during the course of 
the employment, as opposed to information 
or lists purposefully memorised or copied 
down.  He provided a further warning to 
employers that such implied terms rarely 
survive the termination of the employment 
and hence parties should expressly provide 
for such terms in the contract. 

Equitable claim

In order to satisfy an equitable claim for 
relief, the court unanimously articulated the 
following multi-limbed test: 

> the information must “have the 
necessary quality of confidence about 
it”

Artedomus (Aust) Pty Ltd (Artedomus) 
was the sole importer into Australia of an 
Italian stone, Modica, which was marketed 
under the fictional name of “Isernia” in order 
to conceal its identity.  The true identity and 
its source were only revealed to specific 
members of the company, including the two 
appellants, Mr Del Casale and Mr Savini, 
while they were directors and employees 
of the company. Both men terminated their 
employment in order to establish their own 
company, Stone Arc, which was to sell 
the same Modica stone under the name of 
“Timpa”.  Upon leaving the company, Mr Del 
Casale signed a redundancy agreement (the 
Agreement) in which he contracted not 
to compete with Artedomus for three years 
and to keep confidential any “commercially 
sensitive information”.

Artedomus sought relief, claiming breach 
of confidence, breach of the Agreement 
and violation of s183 of the Corporations 
Act 2001 (Cth).  This provision relevantly 
provides that a former employee or director 
must not improperly use information to 
gain a personal advantage, an advantage for 
another person or to cause detriment to the 
corporation. 

At first instance the primary judge found 
that confidence had been breached and 
consequently made an order for an account 
of profits and to permanently restrain the 
appellants from using the information.  The 
trial judge also found that the claims under 
the contract and s183 of the Corporations 
Act were satisfied. However, due to his 
finding regarding confidentiality, these claims 
did not add to the relief granted.

On appeal, the appellants argued that:

> the source and identity of the stone 
were not capable of constituting 
“confidential information” in respect 
of which an equitable obligation to not 
use the information could arise;

> the information was freely available in 
the market and hence could not be 
confidential;

> the restraint of trade in the Agreement 
should be rendered void as it did not 
protect a legitimate business interest 
and, in the alternative, was not the 
least restraint possible to protect the 
interest;

> the permanent injunction was 
excessive.


